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2013 -- H 5963

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2013

AN ACT

RELATING TO CRIMINAL PROCEDURE - DOMESTIC VIOLENCIPREVENTION ACT

Introduced By Representatives Marcello, Tanzi, and Hearn

Date IntroducedApril 04, 2013

Referred ToHouse Judiciary

It is enacted by the General Assembly as follows:
SECTION 1. Chapter 12-29 of the General Laws eadtitDomestic Violence Prevention
Act" is hereby amended by adding thereto the fdlhgvsection:

12-29-12. Electronic monitoring. {(a) Any person to whom a protective order is issued

pursuant to section 15-5-19, chapter 15-15, or telna38.1 where the respondent has knowledge

of the order and the penalty for its violationaono contact order is issued pursuant to sectien 12

29-4. may be required to wear an electronic moimigpdevice upon the court's determination that

under the facts and circumstances of the casejrimguhe person to wear such a device is

warranted. In_making such a determination, the tcebrll consider, but not be limited to,

whether the protective order or no contact orddéikely to achieve its purpose in the absence of

such a condition, the person's conduct subjectito protective orders or no contact orders, prior

convictions of crimes of violence, prior inciderdf domestic violence against the party for

whose benefit the order is issued or any otherypadst or present, injury, threats, drug or

alcohol abuse, and access to weapons.

(b) For the purposes of this section, an electronanitoring device means a device,

worn by an individual that transmits a signal ameéldes another person or entity to monitor,

track, or pinpoint the location of the individuakaring the device through the reception of that

signal. Electronic _monitoring shall be used in adeoce with the rules and regulations

established by the department of corrections.

(c) It shall be unlawful for any person to intemily tamper with, damage, or destroy




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

any electronic monitoring device required by thest®on pursuant to a court order unless such

person is the owner of the equipment or an agettieobwner performing ordinary maintenance

and repairs. Any violation of this section shalldmnsidered a felony, and upon conviction, shall

be subject to imprisonment for not more than fivpyears.

(d) Any costs associated with the requirementshaf section shall be borne by the

offender and the court is hereby authorized andosveped to utilize all resources available to

collect the funds for these costs unless the dogs that the defendant is indigent.

SECTION 2. Section 8-8.1-3 of the General Laws imag@ter 8-8.1 entitled "Domestic
Assault" is hereby amended to read as follows:

8-8.1-3. Protective orders -- Penalty -- Jurisdictin. -- (a) A person suffering from

domestic abuse may file a complaint in the distmirt requesting any order which will protect
her or him from the abuse, including but not lirdite the following:

(1) Ordering that the defendant be restrained emjdined from contacting, assaulting,
molesting or otherwise interfering with the plaih&t home, on the street, or elsewhere, whether
the defendant is an adult or minor;

(2) Ordering the defendant to vacate the housdiooibdwith, unless the defendant holds
sole legal interest in the household;

(3) Upon motion by the plaintiff, his or her adskeshall be released only at the
discretion of the district court judge;

(4) After notice to the respondent and after aihgathe court may order the defendant
to surrender physical possession of all firearntsisror her possession, care, custody or control.

(b) Any individual who accepts physical possessiba firearm pursuant to this section
is prohibited from returning any firearm to any @edant under a restraining order during the
existence of the restraining order. Violation astprovision shall subject both the defendant and
the individual responsible for the return of theedirm to the defendant, to being found in
contempt of court.

(c) The district court shall provide a notice dhfarms requesting a protective order
that, at the hearing for a protective order, thenidant may be ordered to surrender possession or
control of any firearms and not to purchase or ivecer attempt to purchase or receive any
firearms for a period not to exceed the duratiothefrestraining order.

(d) If the defendant is present in court at a dubticed hearing, the court may, in
addition to any other restrictions, order the ddéen to physically surrender any firearm(s) in
that person's immediate physical possession oraomdr subject to that person's immediate

physical possession or control, within twenty-f¢@4) hours of the order, by surrendering the
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possession of the firearm(s) to the control of amgividual not legally prohibited from
possessing a firearm who is not related to thendiziiet by blood, marriage, or relationship as
defined by section 15-15-1(3), (4), or (5) of thkoRe Island general laws, or by surrendering
any firearm(s) to the Rhode Island state policeocal police department, or by surrendering the
firearm(s) to a licensed gun dealer. If the defamds not present at the hearing, the defendant
shall surrender the firearm(s) within forty-eigd8} hours after being served with the order. A
person ordered to surrender possession of anyrfi{eapursuant to this subsection shall file with
the court a receipt showing the firearm(s) waseeitthysically surrendered to an individual not
legally prohibited from possessing a firearm whonw related to the defendant by blood,
marriage, or relationship as defined by sectiorl3843), (4), or (5) or surrender to a licensed
gun dealer within seventy-two (72) hours after ndng the order. Any defendant transporting a
firearm to surrender in accordance with the abdngdl :i0t be liable to prosecution under section
11-47-8.

(e) Nothing in this section shall limit a defentsmight under existing law to petition
the court at a later date for modification of tinde.

(f) The prohibition against possessing a fireajnge solely to the existence of a
domestic violence restraining order issued undsrsction shall not apply with respect to sworn
peace officers as defined in section 12-7-21 anideacnembers of military service including
members of the reserve components thereof, whoegrgred by law or departmental policy to
carry departmental firearms while on duty or angspa who is required by their employment to
carry a firearm in the performance of their dutidsy individual exempted pursuant to this
exception may possess a firearm only during thessowf their employment. Any firearm
required for employment must be stored at the pth@nployment when not being possessed for
employment use; all other firearm(s) must be suieeed in accordance with section 8-8.1-3.

(9) Any violation of the aforementioned protectiemler shall subject the defendant to
being found in contempt of court.

(h) No order shall issue under this section whidluld have the effect of compelling a
defendant who has the sole legal interest in @easke to vacate that residence.

(i) The contempt order shall not be exclusive ahdll not preclude any other available
civil or criminal remedies. Any relief granted Kyetcourt shall be for a fixed period of time not
to exceed three (3) years, at the expiration ofctvtime the court may extend any order upon
motion of the plaintiff for such additional time &asleems necessary to protect the plaintiff from
abuse. The court may modify its order at any tiqperumotion of either party.

() Any violation of a protective order under thibapter of which the defendant has
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actual notice shall be a misdemeanor which shalpur@shed by a fine of no more than one
thousand dollars ($1,000) or by imprisonment farmore than one year, or both.

In the event that the court does not detain oresmat the defendant to imprisonment

pursuant to this chapter, the court shall requneedefendant to submit to the use of an electronic

monitoring device or to wear a global positioniragedlite tracking device as provided by section

12-29-12.
(k) The penalties for violation of this sectiorallalso include the penalties provided
under section 12-29-5.
() "Actual notice” means that the defendant rexived a copy of the order by service
thereof or by being handed a copy of the order pglize officer pursuant to section 8-8.1-5(d).
(m) The district court shall have criminal juristibn over all violations of this chapter.
SECTION 3. Section 12-29-4 of the General Laws lma@er 12-29 entitled "Domestic
Violence Prevention Act" is hereby amended to @satbllows:

12-29-4. Restrictions upon and duties of court. {a) (1) Because of the likelihood of

repeated violence directed at those who have beéms of domestic violence in the past, when
a person is charged with or arrested for a crimeluing domestic violence, that person may not
be released from custody on bail or personal razagne before arraignment without first

appearing before the court or bail commissionere €hurt or bail commissioner authorizing

release shall issue a no-contact order prohibitivey person charged or arrested from having
contact with the victim.

(2) At the time of arraignment or bail hearing tbeurt or bail commissioner shall
determine whether a no-contact order shall be tssuextended.

(3) Willful violation of a court order issued urdsubdivision (1), (2), or as part of
disposition of this subdivision of this subsectisra misdemeanor. The written order releasing
the person charged or the written order issuetieatiine of disposition shall contain the court's
directive and shall bear the legend: "Violatiortha$ order is a criminal offense under this section
and will subject a violator to arrest”. A copy betorder shall be provided to the victim.

In the event that the court does not detain oresmat the defendant to imprisonment

pursuant to this chapter, the court shall regineedefendant to submit to the use of an electronic

monitoring device or to wear a global positioniragedlite tracking device as provided by section

12-29-12.
(4) Whenever an order prohibiting contact is issumodified, or terminated under
subdivision (1), (2) or (3) of this subsection, ttlerk of the court shall forward a copy of the

order on or before the next judicial day to therapgate law enforcement agency specified in
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the order.

(b) Because of the serious nature of domestienid, the court in domestic violence
actions:

(1) Shall not dismiss any charge or delay dispmsibecause of concurrent dissolution of
marriage or other civil proceedings;

(2) Shall not require proof that either party égking a dissolution of marriage prior to
instigation of criminal proceedings;

(3) Shall identify by reasonable means on docketts those criminal actions arising
from acts of domestic violence; and

(4) Shall make clear to the defendant and victiat the prosecution of the domestic
violence action is determined by the prosecutorrastdhe victim.

(c) To facilitate compliance with the provisionsthis section, the district court shall
assure that the misdemeanor and felony complammsfdndicate whether the crime charged
involves domestic violence and, if so, the relaltup of the victim and defendant.

(d) Notwithstanding the provisions of section X212, the filing of any complaint for a
crime involving domestic violence shall be conditid upon the defendant keeping the peace and
being of good behavior for a period of three (3arge In the event a particular case involving
domestic violence is filed on a plea of not guitiyjlty or nolo contendere pursuant to section 12-
10-12, the court having jurisdiction shall retane trecords of the case for a period of three (3)
years from the date of the filing. These recordallshot be expunged, sealed, or otherwise
destroyed for a period of three (3) years fromdhte of filing. Furthermore, the destruction or
sealing of records in the possession of the depstiraf attorney general bureau of criminal
identification, the superintendent of the statégeglor the police departments of any city or town
after a filing related to a crime involving domestiolence shall be governed by section 12-1-12.

SECTION 4. Section 15-5-19 of the General Laws lim@er 15-5 entitled "Divorce and
Separation” is hereby amended to read as follows:

15-5-19. Restraining orders -- Treatment for harmedr menaced spouse -- Custody

of children -- Allowances -- Alimony and counsel fes. -- (a) Whenever either party to a

marriage is insane, or whenever a cause is ineexistwhich is, or if continued, will be a cause
for divorce, the family court, upon the originattiien of one of the parties, or upon the filing of
a complaint for divorce, may restrain either pdrom interfering with the personal liberty of the
other, and may restrain either party from malicipusiusing or attempting to cause bodily harm
to the other, with or without a dangerous weapaod, may restrain either party from placing, by

physical menace or threat of physical menace, theraon fear of imminent bodily injury; and
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upon a finding by the court that any party has meharmed, menaced, or threatened the court
may prescribe treatment including, but not limited out-patient counseling, and may regulate
the custody and provide for the education, mainte@aand support of the children, if any, and
may, in its discretion, order one of the partiep&y alimony and/or counsel fees to the other
pursuant to section 15-5-16, which allowance shailbe regarded as a judgment for debt until
the court, which made the order for maintenancesampgort of the children, alimony for one or
the other of the parties, and counsel fees, hasd@dited in appropriate proceedings what, if
anything, is due under the order. Suits may bedirbar executions may issue for amounts due
and unpaid, the executions to run against the gaadschattels of the husband or wife, as the
case may be; the court may make all necessary so@i@it decrees concerning the suits or
executions and at any time may alter, amend, oulafian sufficient cause, after notice to the
interested parties.

(b) (1) Any violation of the protective orders niened in subsection (a) of this section
shall subject the defendant to being found in aopteof court.

(2) The contempt order shall not be exclusive stmall not preclude any other available
civil or criminal remedies.

(c) Any violation of a restraining order understlghapter protecting a person against
bodily harm and/or against threat of imminent bpdijury shall be a misdemeanor which shall
be punished by a fine of no more than one thousatidrs ($1,000) or by imprisonment for not
more than one year, or both. The penalties foratimh of this section shall also include the
penalties provided in section 12-29-5. The distmirt has criminal jurisdiction over violations
of restraining orders protecting the person ofdbmplainant against bodily harm and/or against
the threat of imminent bodily injury.

In the event that the court does not detain oreswet the defendant to imprisonment

pursuant to this chapter, the court shall requneedefendant to submit to the use of an electronic

monitoring device or to wear a global positioniragedlite tracking device as provided by section

12-29-12.

(d) In regulating the custody of the children, twart shall provide for the reasonable
right of visitation by the natural parent not hayinustody of the children except upon the
showing of cause as to why the right should nogiaeted. The court shall mandate compliance
with its orders by both the custodial parent arelc¢hildren. In the event of honcompliance, the
non-custodial parent may file a motion for contempfamily court. Upon a finding by the court
that its order for visitation has not been compheégth, the court shall exercise its discretion in

providing a remedy, and define the non-custodiakmizs visitation in detail. However, if a

LC02247 - Page 6 of 10



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

second finding of noncompliance by the court is epdde court shall consider this to be grounds
for a change of custody to the non-custodial parent

(e) In all hearings regarding denial of visitatitine court shall make findings of fact.

(f) This chapter does not affect the right of tAmily court to award alimony or support
pendente lite.

SECTION 5. Section 15-15-3 of the General Laws la@er 15-15 entitled "Domestic
Abuse Prevention" is hereby amended to read asfsil

15-15-3. Protective orders -- Penalty -- Jurisdictin. -- (&) A person suffering from

domestic abuse may file a complaint in the famidwyrt requesting any order which will protect
and support her or him from abuse including, batlinated, to the following:

(1) Ordering that the defendant be restrained eajdined from contacting, assaulting,
molesting, or interfering with the plaintiff at henon the street, or elsewhere, whether the
defendant is an adult or a minor;

(2) Ordering the defendant to vacate the housahuttkdiately;

(3) Awarding the plaintiff custody of the minorikchien of the parties, if any;

(4) After notice to the respondent and a hearindering either party to make payments
for the support of a minor child or children of tharties as required by law for a period not to
exceed ninety (90) days, unless the child suppokrds for a child or children receiving public
assistance pursuant to chapter 5.1 of title 4dthése cases, legal counsel for the division of
taxation, child support enforcement, shall be retifas a party in interest to appear for the
purpose of establishing a child support order ursdeew or existing docket number previously
assigned to the parties and not under the progedidecket number. The child support order shall
remain in effect until the court modifies or susgethe order.

(5) After notice to the respondent and a hearthg, court in addition to any other
restrictions, may order the defendant to surreptigsical possession of all firearms in his or her
possession, care, custody or control.

(b) Any individual who accepts physical posses@iba firearm pursuant to this section
is prohibited from returning any firearm to any @edant under a restraining order during the
existence of the restraining order. Violation d&tprovision shall subject both the defendant and
the individual responsible for the return of theedirm to the defendant, to being found in
contempt of court.

(c) The Family Court shall provide a notice onfalims requesting a protective order
that, at the hearing for a protective order, thiendant may be ordered to surrender physical

possession or control of any firearms and not t@lmse or receive or attempt to purchase or
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receive any firearms for a period not to exceeditimation of the restraining order.

(d) If the defendant is present in court at a dhdsiced hearing, the court may order the
defendant to physically surrender any firearm st fierson's immediate possession or control, or
subject to that person's immediate physical pogsess control, within twenty-four (24) hours
of the order, by surrendering the possession ofitearm(s) to the control of any individual not
legally prohibited from possessing a firearm(s) wbmot related to the defendant by blood,
marriage, or relationship as defined by sectiori3843), (4), or (5), of the Rhode Island general
laws, or by surrendering any firearm(s) to the Rhddland State Police or local police
department, or by surrendering the firearm(s) tcensed gun dealer. If the defendant is not
present at the hearing, the defendant shall swerepossession of the firearm(s) within forty-
eight (48) hours after being served with the ordeperson ordered to surrender possession of
any firearm(s) pursuant to this subsection shigith the court a receipt showing the firearm(s)
was either legally transferred to an individual fegally prohibited from possessing a firearm
who is not related to the defendant by blood, ragej or relationship as defined by section 15-
15-1(3), (4), or (5) of the Rhode Island generaldar surrender to a licensed gun dealer within
seventy-two (72) hours after receiving the ordenyAdefendant transporting a firearm to
surrender in accordance with the above shall ndiabke to prosecution under section 11-47-8.

(e) Nothing in this section shall limit a defentdamight under existing law to petition
the court at a later date for modification of tinde.

() The prohibition against possessing a fireajnige solely to the existence of a
domestic violence restraining order issued undsrgixction shall not apply with respect to sworn
peace officers as defined in section 12-7-21 antveacnembers of military service including
members of the reserve components thereof, whoeargred by law or departmental policy to
carry departmental firearms while on duty or angspa who is required by their employment to
carry a firearm in the performance of their dutidsy individual exempted pursuant to this
exception may possess a firearm only during thessowf their employment. Any firearm
required for employment must be stored at the pth@nployment when not being possessed for
employment use; all other firearm(s) must be suleesd in accordance with section 15-15-3.

(g) Upon motion by the plaintiff, his or her adsseshall be released only at the
discretion of the family court judge.

(h) (1) Any violation of the protective orders subsection (a) of this section shall
subject the defendant to being found in contemgbaft.

(2) The contempt order shall not be exclusive stmall not preclude any other available

civil or criminal remedies. Any relief granted Hyetcourt shall be for a fixed period of time not
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to exceed three (3) years, at the expiration oftcwhime the court may extend any order, upon
motion of the plaintiff, for any additional timehdt it deems necessary to protect the plaintiff
from abuse. The court may modify its order at amgtupon motion of either party.

() (1) Any violation of a protective order unddris chapter of which the defendant has
actual notice shall be a misdemeanor which shalplr@shed by a fine of no more than one
thousand dollars ($1,000) or by imprisonment farmore than one year, or both.

In the event that the court does not detain oreswet the defendant to imprisonment

pursuant to this chapter, the court shall requneedefendant to submit to the use of an electronic

monitoring device or to wear a global positioniragedlite tracking device as provided by section

12-29-12.

(2) The penalties for violation of this sectioraltalso include the penalties as provided
by section 12-29-5.

() Actual notice means that the defendant hasived a copy of the order by service or
by being handed a copy of the order by a police@ffpursuant to section 15-15-5(d).

(k) (1) The district court shall have criminaliigdiction over all adult violations of this
chapter.

(2) The family court shall have jurisdiction ol juvenile violations of this chapter.

SECTION 6. This act shall take effect upon passage.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO CRIMINAL PROCEDURE - DOMESTIC VIOLENCIPREVENTION ACT

*%k%k

This act would provide that an electronic monitgralevice may be required to be worn
in certain circumstances where a protective orderoocontact order was issued. It would also
provide that anyone who tampers with the devicemitsa felony and that the associated costs
are borne by the offender; and if there is a viofabf a protective order and if he or she is not
imprisoned, then a device must be used.

This act would take effect upon passage.
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